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IN THE COURT OF CHIEF JUDICIAL MAGISTRATE, SONITPUR 

 

          GR Case No-1490 of 2016 

Arising out of Tezpur PS Case No-808/2016 
         (U/S-294/352 of Indian Penal Code) 

 
       State of Assam   

      –Vs–  

Sri Sumer Mall Baid 

…...Accused  
 

                              ORDER 

25.01.2021 

Accused person, named, Sri Sumer Mall Baid is present today along 

with his engaged counsel.  

By this order I proposed to dispose of the petition bearing No-29/21 

filed u/s-216 of Cr.P.C by the victim named Smt. Chandra Kanta Bothra 

represented by Ld. Senior Counsel named Mr. Jamini Kumar Baishya 

praying for addition of charges alleging that she is the informant –cum-

victim of this case and as per her ejahar lodged on 13.05.2016 vide 

Tezpur PS Case No-808/2016 was registered under section-

324/354/506/294 of Indian Penal Code and on conclusion of the 

investigation, charge sheet was submitted by the Investigating Officer 

under section-294/352 of Indian Penal Code against the accused 

person named Sri Sumermall Baid. It is also alleged by the victim –

cum-informant that from the medical report enclosed with the case 

record discloses the following injuries:- (i) Abrasion right hand, severe 

pain in right shoulder joint; (ii) Pain in neck and the patient was 

advised to do X-ray and referred to surgeon. In the ejahar the victim 

pleaded that the accused assaulted her physically causing her injuries 

associated with bleeding by sharp object in her right hand and also 

accused tried to pull down her Saree with an intention to outrage her 

modesty in public and also used dirty and filthy language against her 

and threatened her to rape her if she visits shop premises again. It is 

also pleaded by her that her evidence was recorded by the court where 
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she stated that the accused used filthy and obscene words such as 

“baishya”, “randee” etc. towards her and twisting her hand, pulling 

her saree and caused injuries in her hand and foot and further also 

threatened her to rape her if she visits the shop premises again. 

Hence, she prayed to frame additional charges under section-

323/354/354(B) of Indian penal Code. 

The copy of the petition filed by the informant–cum-victim was 

furnished to the defence side and the defence side filed written 

objection against the prayer of the victim. As per the defence the 

prayer of the petitioner is not maintainable as she being a third party 

has no right to file an application without taking leave of the court. The 

defence side in his written objection pleaded that Section-216 of Cr.P.C 

did not provide any right to any other person to file any application for 

framing of additional charge at their own whim or wishes that too 

without any permission of the court and by overtaking the prosecutor 

engaged in that case. It is also alleged that on the date when the 

offence explained, the Ld. Counsel of the victim Mr. J. Baishya was 

present and thereafter, on the date of examination of the victim on 

27.01.2020. It is also pleaded that at the stage of framing of charge 

the Hon’ble Court is required to evaluate the material and documents 

on record with a view to find out, if, the facts emerging there from, 

taken to their face value, disclose the existence of all the ingredients 

constituting the alleged offence. At that stage, the Hon’ble Court is not 

expected to go deep into the probative value of the material on record. 

It is also alleged by the defence side that application filed with a 

malafide intention and with a crooked idea only to harass the accused 

person and continuously linger him in the court proceeding. The 

defence further pleaded that the informant–cum- victim lodged an FIR 

and same was registered as Tezpur PS Case No-269/2016, under 

section- 352/294/506 of Indian Penal and Ld. Court of J.M.F.C Smt. J. 

Gogoi vide judgment dated 20.11.2019 acquitted the accused having 

not found guilt and after going through the said judgment, the 
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complainant had lost her sleep and immediately preferred as Appeal 

against the judgment dated 20.11.2019 registered as Criminal Appeal 

No-35/19 which is pending before the Hon’ble District and Sessions 

Judge, Sonitpur at Tezpur for adjudication. That the idea of the 

application for framing additional charge under section-323/354/354(B) 

of IPC is nothing but frustrating, grudge and rage of the complainant 

over the accused person, who might not bring relief to the complainant 

until the accused person is sentences to imprisonment.  

On meticulous perusal of the prayer submitted by the informant–cum-

victim and the written objection of the defence side, this court finds 

that this is a case arisen out of an ejahar lodged before the Tezpur PS 

by the informant Smt. Chandra Kanta Bothra alleging inter-alia that 

when she visited her partnership business shop named M/s Jain Digital 

Lab at about 12:30 PM along with police then Sri Sumer Mall Baid 

arrived at the said premises and without any rhyme and reason he 

assaulted her physically causing injury by sharp object and causing 

bleeding in her right hand. She further stated that he also tried to pull 

down her saree with intention to outrage her modesty in public and 

threatened her of dire consequences in presence of police and other by 

standers and also used filthy and dirty language and also threatened 

her the if she visits the said shop premises again he shall rape her. 

Consequently, Tezpur PS Case No-808/2016 dated 13.05.2016 was 

registered under section-324/354/506/294 of IPC against the accused 

Sri Sumer Mall Baid and on conclusion of the investigation, the I/O has 

submitted charge sheet against the said accused person under section-

294/352 of IPC and thereafter, the substance of accusation under 

section-294/352 of IPC were read over and explained to the accused 

on 26.02.2019 by my predecessor in office and on 27.01.2020 the 

informant-cum-victim Smt. Chandra Kanta Bothra was examined, 

cross-examined and discharged.  

Further, on 05.01.2021 the victim-cum-informant appeared through 

her Ld. Senior Counsel Mr. J. K. Baishya by filing a petition bearing No-
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29/21 under section-216 of Cr.P.C prayed to add charges under 

section-323/354/354(B) of IPC and on 05.01.2021 copy of that petition 

was furnished to the other side and the defence side on 19.01.2021 

filed written objection vide Petition No-138/21 against the prayer of 

the informant-cum-victim. The prime contentions of the defence side 

that the informant–cum-victim does not have any right to file any 

petition for addition of the charge without obtaining prior permission of 

the court and on 26.02.2019 the victim was very much represented 

through her Ld. Counsel when the substance of accusations was 

explained to the accused.   

On meticulous perusal of the case record, it disclosed that on 

26.02.2019 the victim was not represented rather on 19.08.2019 there 

was a petition filed by the informant Smt. Chandra Kanta Bothra under 

section-302 of Cr.P.C praying to allow her to engage an advocate Mr. 

Jamini Kumar Baishya, Senior Advocate to assist the Ld. Public 

Prosecutor and the prayer of the informant-cum-victim was allowed by 

my Ld. Predecessor in office on 19.08.2019. That emphatically 

discloses one fact that the prayer of the victim was allowed to assist 

the Ld. Public Prosecutor on 19.08.2019 by this court, if so, then 

whether the victim can bring a petition under section-216 of Cr.P.C 

praying addition of charges without taking concurrence of the Ld. 

Public Prosecutor or the Additional Public Prosecutor, who is engaged 

as an advocate to represent the State in the instant case in hand. The 

pertinent question that was raised from the pleadings on record 

regarding the tenability of the prayer of the victim has been widely 

answered by the Hon’ble Apex Court in a case titled as “Anant 

Prakash Sinha –vs- State of Haryana and Ors” arising out 

Criminal Appeal No-131 of 2016 (Arising out of Special Leave Petition 

(Criminal) No-837 of 2016) where the Division Bench of Hon’ble Apex 

Court held that the prayer filed by the victim to add certain sections 

under section-216 of Cr.P.C is very much tenable and in that judgment 

vide Para No-20 the Hon’ble Apex Court held that  
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“an application filed by the informant to add a charge 

under section-406 of IPC in a way, bringing to the 
notice of the learned court about the defect in 

framing of charge. The court could have done it suo 
motu. In such a situation, we do not find any fault on 

the part of Magistrate in entertaining the said 
application. It may be stated that the learned 

Magistrate has referred to the materials and 

recorded his prima facie satisfaction. There is no 
error in the said prima facie view. We also do not 

perceive any error in the revisional order by which it 
has set aside the charge framed against the mother-

in-law. Accordingly, we affirm the order of the High 

Court in expressing its disinclination to interfere with 
the order passed in revision.”  

The brief fact where the Hon’ble Supreme Court pronounced the 

aforesaid finding was that in a case registered under section-

498(A)/323/34 of IPC and charges was framed and consequently, the 

informant-cum-victim appeared before the Ld. Trial Court for framing 

an additional charge under section-406 of IPC by filing a separate 

petition under section-216 of Cr.P.C and the same was excepted by the 

Ld. Magistrate and accordingly, additional charge framed against the 

husband and consequent to that the revision was preferred before the 

Ld. Sessions Court where the order of Magistrate was upheld and 

consequent to that the same was challenged before the Hon’ble High 

Court and Hon’ble High Court also accepted the findings of the Ld. 

Magistrate and Hon’ble Apex Court consequently, observed that there 

is no wrong in entertaining that application by the informant-cum-

victim as it does not relate to conducting trial or any area by which a 

private lawyer takes control of the proceedings. Hence, from the 

aforesaid circumstances, this court finds that in the instant case the 

prayer filed by the informant-cum-victim for addition of the charge 

supplying a copy of that petition to Ld. Additional Public Prosecutor 

who is conducting the case is not amounts violation of settled provision 

of Cr.P.C or not amounts of taking charge of entire trial by the private 

counsel instead of Public Prosecutor. To a certain extent by that 

application the informant’s counsel presumed to be assisting the Public 

Prosecutor who at the time of hearing did not raise any strong 
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objection against the prayer submitted by informant. Hence, the 

contentions of the defence side regarding not maintainability of the 

petition stands superfluous. Further, it is opined that the prayer 

submitted by the informant is very much tenable in the restricted 

sense of assisting the Public Prosecutor in this case and same was 

allowed vide order dated 19.08.2019 by this court.  

Now, coming to the question of addition or alteration of charges as 

prayed by the informant-cum-victim, this court finds that Section-216 

of Cr.P.C permits a court to alter or add any charges at any time 

before the pronouncement of the judgment. It is provided every 

alteration or addition of charge shall be read and explained to the 

accused if the alteration or addition to charge is such that the 

proceeding immediately the trial is not likely, in opinion of the court, to 

prejudice the accused in his defence or the prosecutor in conduct of 

the case, the court may, in its discretion after such alteration or 

addition has been made, proceed with the trial as if the alter or add 

charge had been original charge. Hence, it is seen that the alteration 

of charge or addition of charge is permissible and it is a general power 

provided by the legislator to prevent the consequent failure of justice 

or miscarriage of justice as enunciated in Section-464 of Cr.P.C and 

Section-465 of Cr.P.C.  

Now, what is the key factors those needs to be taken into 

consideration at the time of alteration or addition of the charge during 

the trial. The object of framing of charge is to enable to accused to 

have a clear idea of what he is being tried for. The Hon’ble Supreme 

Court in V.C. Sukla –vs- State represented through CBI 1980 

SCC 92 in page No-50 of paragraph No-110, observes that the 

purpose of framing a charge is to give information to the accused of 

clear, unambiguous and precise notice of the nature of accusation that 

the accused is called upon to meet in course of the trial.  

In this case, the substances of accusations were explained u/s-294/352 

of IPC against the accused person and trial was initiated and 
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consequent to that one witness i.e. the informant-cum-victim was also 

examined and discharged. The question of alteration of charge comes 

into question where the court finds any error in stating either the 

offence or the particulars required to be stated in the charge of 

omitting to state offence of those particulars in charge. All these errors 

shall not be regarded as material at any stage unless the accused was 

mislead by such error of omission and caused it failure of justice. In 

this case, the pleadings presented by the informant-cum-victim 

perused carefully by this court in the backdrop of entire case record 

and on meticulous perusal of the entire case record, it disclosed that 

the informant-cum-victim in her ejahar pleaded her physical assault 

with sharp weapon, pull on the saree at public place, using filthy 

languages and threat of dire consequences of her life. The victim in 

her evidence as PW-1 stated that the accused used filthy and obscene 

words such as baishya, randee etc. towards her and twisting her hand, 

pull on the saree and causing injuries in her hand and foot and also 

threatening her to rape her if she again visits the shop premises. 

Now, question is whether the fact of pulling on the Saree at a public 

place is sufficient to frame charge under section-354 of IPC? In the 

judgment of “Rupan Deol Bajaj –vs- Kanwar Pal Singh Gill and 

Another 1995 6 SCC 194” the Hon’ble Apex Court held that the 

ultimate test of ascertaining whether modesty has been outraged, 

whether the action of offender if such as could be perceived as one 

which is capable of shocking the sense of decency of woman.  

The essential ingredients of Section-354 of IPC are  

(i) That the person assaulted must be a woman;  
(ii) That the accused must have used criminal force upon her;  
(iii) That the criminal force must have been used on woman intending 
on knowing it to be likely thereby to outrage her modesty.  
  
In this case, without entering into the merits of the dispute in hand, at 

this stage this court shall try to ascertain whether there is any 

implicating material in the case diary, statement recorded under 
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section-161 of Cr.P.C, the contents of the ejahar and the other facts 

comes up from the investigation. The alleged incident occurred at a 

public place and the act of untying the saree of a woman when look 

from angle of a social set up and the locality where peoples are 

present may amounts to outraging modesty as per contemporary social 

standers. The contentions of the informant-cum-victim if measured by 

the disclosers from the medical report that may indicate the offence of 

causing voluntarily simple hurt u/s-323 of IPC. Hence, without making 

any presumptions regarding the truthfulness of the versions of 

informant discloses from ejahar, statement recorded under section-161 

of Cr.P.C and her evidence, at this stage this court finds that there is 

sufficient material of framing charges under section-323/354 of IPC 

and in the event of addition of charges under section-323/354 of IPC 

the accused is not going to be prejudiced rather the same will provide 

an adequate knowledge to the accused about material particulars of 

offences for which the accused is being tried for. More also the fact of 

addition of charges under section-323/354 of IPC shall help the court 

to decide the dispute and further it prevent the miss-carriage of justice 

or consequent failure of justice. Hence, at this stage this court finds 

sufficient reason to stop the further proceeding and to add charges 

u/s-323/354 of IPC along with Section-294/352 of IPC.  

Now, coming to the nature of the case pending before the court, this 

court finds that it is a summon procedure case as the substance of 

accusations u/s-352/294 of IPC explained to the accused person and if 

the court opted to add charges u/s-354/323 of IPC, then Section-354 

of IPC being an offence of warrant procedure, the entire procedure 

needs to be altered from the summon procedure to warrant procedure. 

Section-259 of Cr.P.C empowers the court to convert a summon case 

to warrant case when it appears before the Magistrate that in the 

interest of justice, the offence should be tried in accordance with the 

procedure for a trial of warrant cases such Magistrate may proceed to 

re-hear the case in the manner provided by this court for trial of 
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warrant cases and may call any witness who has been examined. 

Hence, it is hereby directed to add charges u/s-323/354 of IPC against 

the accused and the matter will be heard from the threshold on 

framing of the charges afresh against the accused person u/s-

323/294/354/352 of IPC. 

Fixing-03.03.2021 for framing of charges.         

    

 
                          Sri N. J. Haque 
                   Chief Judicial Magistrate 
                        Sonitpur at Tezpur 


